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The 5 tests of a good Transfer Agent 


— Convenience 


Convenience for stockholders as well as officers 
is an essential qualification to be considered in 
thinking of how, where and by whom the trans- 
fers of a corporation’s stock are to be made and 
its stock records to be kept. To have its trans- 
fers made at a point which assures the minimum 
of taxation, minimum of delay, and minimum of 
bother is not only economical for the company 
but is important in holding the good will of 
stockholders. It often affects the desirability of 
a company’s stock as an investment. 


The Corporation Trust Company has the good 
fortune of being able to offer exclusive and im- 
t advantages in that respect. Because of 
its services to attorneys in corporate matters, 
it is at the v center of the activities from 
which develops the information a transfer agent 
needs for the safe handling of all irregular trans- 
fers. Serving many different corporations, it is 
able to utilize modern, efficient labor-and-time- 
saving machinery that would mean too big an 
investment for one corporation to maintain for 
its own transfer work. Having three separate, 
fully equipped transfer organizations—one in the 
financial district of New York, one at Jersey 
City and one at Wilmington, Delaware—permits 
a@ corporation to choose the location of its trans- 
fer agent to provide the greatest degree of con- 
venience and economy for its stockholders. 


Canranarian TRusT 
The 
Corporation Trust 
Company 
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What Constitutes Doing Business 
Manufacturing Companies 


The fundamental rule which is 
applied to the activities of an un- 
licensed foreign corporation to 
determine whether it is “doing 
business” within a state so as to 
be required to be qualified or 
licensed as a foreign corporation 
has been expressed as follows: 


“It is established by well 
considered general authori- 
ties that a foreign corporation 
is doing, transacting, carry- 
ing on, or engaging in busi- 
ness within a state when it 
transacts some substantial part 
of its ordinary business there- 
in. 20 Corpus Juris Sec. 
1829, p. 46.” (Royal Ins. Co., 
Lid. v. All States Theatres, 
Inc., 6 So. 2d 494.) 


Thus, if a foreign manufactur- 
ing corporation enters a: state to 
occupy a manufacturing plant 
there and to conduct manufactur- 
ing within the state, this manu- 
facturing would constitute the 
transaction of a substantial part 
of its ordinary business there and 
would necessitate its licensing un- 
der the qualification statutes. So 
well established is the application 
of the rule to such a manufactur- 
ing company that seldom, if ever, 
has the liability of such a corpo- 
ration to qualification and taxa- 
tion under such circumstances 
been questioned, regardless of the 
methods used in the sale of the 
property manufactured. The pres- 
ence of the company within the 
foreign state cannot be gainsaid, 


for it cannot be brought within 
any recognized exception to the 
rules of “doing business.” Its 
manufacturing is continuous ; there- 
fore, this activity cannot be said 
to constitute an isolated act. In 
no sense can the activity be termed 
“interstate commerce,” since it 
takes place entirely within the 
foreign state and any interstate 
commerce can only begin after the 
manufacturing has been completed. 


The state where the manufac- 
turing is done is concerned only 
with what is done within its bor- 
ders. Manufacturing, an intra- 
state activity, is done there and 
the state will regard this as estab- 
lishing the presence of the com- 
pany within it for qualification and 
tax purposes. 


The fact that all contracts for 
the purchase of the raw materials 
to be manufactured, for the leas- 
ing of the manufacturing plant, 
for the employment of its per- 
sonnel, the payment of the salaries 
of employees and for the subse- 
quent sale of the manufactured 
goods may be entered into in an 
adjoining state where the princi- 
pal business office of the corpora- 
tion may be located, would not 
appear to affect the conclusion 
that the manufacturing company 
is to be regarded as “doing busi- 
ness” in the state in which the 
plant is located. 

The later shipment of the goods, 
after manufacturing, in interstate 
commerce to customers in other 
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states only, under contracts ap- 
proved outside the state of manu- 
facture, would not serve to remove 
a liability on the part of the corpo- 
ration to compliance with qualifi- 
cation and taxation statutes which 
had already arisen. Such ship- 
ments, if related to sales effected 
by offices in other states, under 
contracts approved out of the state 
of manufacture, may, in a few 
states, serve to reduce franchise or 
net income taxation to some de- 
gree. The extent of such reduc- 
tion would depend upon the state’s 
factors used in the allocation of 
the base of the franchise or net in- 
come tax. There are other states 
in which no such reduction would 
obtain. For instance, an Alabama 
income tax regulation contains 
this provision: “Sales are consid- 
ered to be made in Alabama if 
made from warehouses, stocks or 
inventories located within the 
State, regardless of the location of 
the purchaser and regardless of 
the location of the office, branch 
office, agent or agencies through 
which such sales are made. Sales 
made from goods, stocks, and in- 
ventories, manufactured, mined, 
produced or processed in Alabama 
shall be considered as Alabama 
sales as herein defined.” (Regu- 
lation Article XXIX.) 


It has been held by the Georgia 
Supreme Court that the state 
might include, as Georgia sales in 
the sales ratio factor of income tax 
allocation, sales from a Georgia 
warehouse to both residents and 
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nonresidents, approved in another. 
state, made by traveling salesmen, — 
(Parke, Davis and 


missed, 65 S. Ct. 436.) There has 7 
been an extension of this ruling by 
the Georgia Supreme Court to the 
property taxation of accounts re- | 
ceivable arising from the shipment © 
of goods from a Georgia ware- ~ 
house. That court has recently ~ 
upheld the taxation, at local prop- ~ 
erty tax rates, of accounts receiv- ~ 
able arising out of shipments from 
a Georgia warehouse of a foreign 
manufacturing company to points 
within and without Georgia. — 
(Parke, Davis and Company v. City 
of Atlanta et al., decided January 
8, 1946, 36 S. E. 2d 773; see page 
129.) 


With regard to the allocation of 
a franchise tax, the Supreme Court 
of the United States has upheld 
the imposition of a franchise tax 
in Illinois on a foreign manufac- 
turing corporation as properly in- 
cluding within its scope allocation 
to Illinois of business in interstate — 
commerce carried on with resi- ~ 
dents of states other than Illinois, ~ 
where all of the corporation’s prop- — 
erty and manufacturing operations ~ 
were in Illinois. “At most,” said ~ 
the court, “the assessment, so far — 
as interstate commerce is con- © 
cerned, is incidental, remote and ~ 
unimportant and is therefore con- © 
stitutional.” (Hump Hairpin Mfg. — 
Co. v. Emmerson, (1922) 258 U.S. © 
290.) 


ero 





ompany v, 
Cook, 31 S. E. 2d 728, appeal dis- ~ 
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Domestic Corporations 


Delaware. 


Redemption of stock of foreign corporation owned and controlled 
by Delaware corporation, as contrasted with liquidation, held not a 
breach of a fiduciary relationship alleged to exist between stock- 
holders of foreign corporation =a Delaware company. Plaintiff was 
a holder of the Class A common stock of a Kentucky corporation. 
Over a period of time defendant Delaware company had, through 
purchases and exchanges, acquired ownership of virtually all of the 
Class B common stock of the Kentucky corporation and dominated 
the management, directorate, financial policies and affairs of the 
Kentucky company, which it caused to call for redemption all of the 
issued and outstanding Class A stock at a price which plaintiff alleged 
was far below what the Class A stockholders would have received 
under the Kentucky corporation’s charter had there been a liquidation 
rather than a redemption. Plaintiff sought to recover damages for 
alleged fraud of defendant in causing the redemption instead of 
permitting the Class A stockholders to participate in the liquida- 
tion of the Kentucky company. Defendant moved to dismiss the 
complaint. The United States District Court, District of Delaware, 
noted that the redemption was authorized under the Kentucky char- 
ter and that there had been a construction of this provision of the 
charter by the highest court of Kentucky indicating that the redemp- 
tion was required to be mandatory rather than optional with the 
Class A holders. The Delaware District Court ruled against plain- 
tiff’s contention that there was a fiduciary relationship between 
plaintiff and defendant at the time of the redemption and that there 
was a breach of fiduciary duty by reason of defendant’s failure to 
disclose an increase which occurred in the value of the inventory 
of the Kentucky company at the time of redemption and that defend- 
ant intended to merge the companies and would receive a substantial 
benefit as a result of the redemption. Concluding that there was no 
merit in the complaint and that it should be dismissed, the court said: 
“In condemning the call of the Axton-Fisher A stock plaintiff, I 
think, refuses to accept the fundamental proposition that a charter 
provision authorizing a corporation to redeem its stock is simply a 
contract’ by which the stockholders give to the corporation an option 
to purchase their shares at a stated price. Those in control of a cor- 
poration will always redeem a preferred stock where such redemp- 
tion is in their financial interest. There is no legal or equitable 
objection to such a charter provision.” Zahn v. Transamerica Corpora- 
tion, 63 F. Supp. 243. Samuel Handloff of Wilmington, for plaintiff. 
Hugh M. Morris and Edwin D. Steel, Jr., of Morris, Steel & Nichols, 
of Wilmington, for defendant. (Companion cases in which relief 
was also denied are Friedman et al. v. Transamerica Corporation, 63 F. 
Supp. 247, and Geller v. Transamerica Corporation, 63 F. Supp. 249.) 
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New York. 


Sec. 61-b, G. C. L., ruled valid; inspection of books by plaintiff 
stockholder for purpose of contacting others to join with him so that 
sufficient stock might be represented to remove necessity of giving — 
security, denied. In Shielcrawt et al. v. Moffett et al.,49N. Y.S.2d 64, ~ 
affirmed per curiam, 51 N. Y. S. 2d 188, Sec. 61-b of the General ~ 
Corporation Law, permitting a corporate defendant to require plain- ~ 
tiffs in a derivative suit to give security for expenses under certain 
circumstances related to the amount of stock held, was ruled con- ~ 
stitutional by the New York Supreme Court, Appellant Division. 
Upon appeal to the Court of Appeals, the judgment was reversed, ~ 
without passing upon the constitutionality of the section, on the 
ground that the statute had no retroactive effect, 294 N. Y. 180, 61 
N. E. 2d 435, (The Corporation Journal, June, 1945, page 366). In 
a more recent case before the Appellate Division, First Department, 
the question of the constitutionality of Sec. 61-b being raised by the 
plaintiff, the court has adhered to its prior holding that the statute 
is constitutional. Plaintiffs owned “approximately 4/1000 of one 
per cent. of the stock of the corporation, having a market value at the 
time of the commencement of the action of about three hundred and 
fifty dollars. The corporation moved for security under section 61-b 
of the General Corporation Law and the plaintiffs thereupon moved 
for an inspection of the stockbook of the corporation, stating that 
they desired ‘to communicate with all of the stockholders of the 
defendant for the purpose of advising them of the pendency of said 
derivative action, of the allegations of the complaint therein and 
to invite them to participate in the action so that more than $50,000 
in value of the defendant’s stock may be represented in said action 
and thereby to avoid the necessity of posting security which will 
undoubtedly be prohibitive in amount.’” The Appellate Division 
observed that it could find no authority in Sec. 61-b for the vacation 
of a security order once granted, upon a subsequent joinder in the — 
action of additional stockholders bringing the amount of stock repre- 
sented by the plaintiffs up to 5 per cent. of the outstanding shares of 
any class of the corporation’s stock or up to a market value of $50,000, 
and ruled that the part of the security order which provided that the 
plaintiffs might move to vacate the order upon a subsequent joinder 
of additional stockholders could not be sustained. The Appellate 
Division also vacated an order for an examination of the stockbook, 
as it had been sought and granted only in aid of the invalid provision 
of the security order and denied the examination. Baker et al..v. 
Macfadden Publications, Inc., New York Supreme Court, Appellate ~ 
Division, February 8, 1946. Thomas H. Pinney, of counsel (Albert 
R. Jube and John J. Jansen with him on the brief; Chamberlin, Kafer, 
Wilds & Jube, attorneys) of New York City, for defendant-appellant _ 
and defendant-respondent-appellant. Israel Beckhardt of New York — 
City, attorney for petitioners-respondents and plaintiffs, appellants- ~ 
respondents. Commerce Clearing House Court Decisions Requisition ~ 
No. 351974; 59 N. Y. S. 2d 841. 
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Foreign Corporations 
District of Columbia. 


Foreign corporation, with representative whose activities were 
limited to contacts with Federal agencies and solicitation of a small 
number of orders, accepted elsewhere, held not subject to service of 
process. The United States District Court denied a motion by the 
appellant, a Michigan corporation, to quash service of process made 
upon it. Service was made upon E. E. Sutter, who was appellant’s 
representative in the District, and occupied an office where he had 
one stenographer. The company’s name was carried in the Washing- 
ton directory, in the city directory and on the door of the office. It 
advertised Sutter as its representative in a manufacturers’ trade 
catalog. No stock of goods was maintained or warehoused in the 
District by the company. The agent’s primary duty was that of main- 
taining contact with various Government agencies in respect to 
reports, allocations and directives relating to the company’s require- 
ments for materials. He had no authority to, nor did he in fact, make 
any commitment of any kind as agent of appellant. A minor portion 
of his duties consisted in soliciting a few comparatively small orders 
of manufacturers in the District which were forwarded for acceptance 
to the home office of the company in Michigan. The United States 
Court of Appeals for the District of Columbia, reversing the judg- 
ment of the District Court, ruled that the activities did not constitute 
doing business in the District of Columbia in the jurisdictional sense 
so as to make appellant amenable to the service of process. Mueller 
Brass Company v. Alexander Milburn Company,* 152 F.2d 142. Eugene 
R. West, for appellant. Louis M. Denit and Thomas S. Jackson (A. 
Leckie Cox, on the brief), for appellee. Commerce Clearing House 
Court Decisions Requisition No. 348274. 


_ *The full text of this opinion is printed in The Corporation Tax Service, 
District of Columbia, page 306 


South Carolina. 


Service of process set aside where made on foreign corporation 
engaged in interstate commerce, related to cause of action arising 
during personal activity of employees, not concerned with business 
conducted in state. Appellant Alabama corporation, the plaintiff 
below, brought this action to recover damages to its truck and trailer 
growing out of a collision with an automobile, owned by one of the 
individual defendants and driven by the other individual defendant, 
which occurred in South Carolina. These individuals were employed 
by defendant North Carolina corporation, which appeared specially 
and moved to vacate service upon it, on the grounds that it was not 
doing business in South Carolina and the action did not grow out of 
the transaction of any business in that state by the defendant corpora- 
tion. The evidence showed that the accident occurred while the 
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individual defendants were making a trip to visit friends in South 7 
Carolina. The Supreme Court of South Carolina affirmed a judgment 
of the county court granting the motion to vacate the service, noting © 
that the lower court had found as a fact that the individual defen 
ants, at the time of the accident were making a purely personal trip, ~ 
with which the defendant corporation was in no wise concerned and 
for which it was in no wise responsible and had therefore concluded ~ 
that the subject of the action did not arise out of the transaction of 
any business by the corporation in the state. On the point whether 
the corporation was “doing business” in South Carolina so as to © 
make it amenable to service of process, the Supreme Court of South 
Carolina regarded the defendant corporation, which had been 
engaged in the business of manufacturing and installing air condi- 
tioning equipment and which had installed such equipment at a 
point in South Carolina, as engaged in interstate commerce and not 
subject to service. Deaton Truck Lines, Inc. v. Bahnson Co. et al, 

36 S. E. 2d 465. Carlisle, Brown & Carlisle and Venable Vermont of ~ 
Spartanburg, for appellant. Osborne, Butler & Moore of Spartan- 
burg, for respondent. 


Taxation 
California. 


Unlicensed foreign corporation held subject to Income Tax Act of 
1937 by State Supreme Court where it had salesmen operating from 
offices in state who solicited orders in interstate commerce and who 
also effected collections and adjustments of complaints of local cus- 
tomers. In West Publishing Company v. McColgan, decided by the 
California Superior Court, Sacramento County, March 2, 1944, (The 
Corporation Journal, October, 1944, page 212), it was held that the 
California Income Tax Act of 1937 was payable by an unlicensed ~ 
foreign corporation with salesmen operating from offices in the state, — 
soliciting orders in interstate commerce, who also effected collections ~ 
and adjustments of complaints of local customers. Upon appeal, the ~ 
California Supreme Court has affirmed the judgment of the Superior 
Court. Citing many decisions of the Supreme Court of the United 
States, the State Supreme Court said: “The use of income as the 
subject of the tax in the Corporation Income Tax Act is in conformity — 
with the decisions of the United States Supreme Court, cited above, | 
that a state may tax net income from interstate commerce even ~ 
though it cannot tax the privilege of engaging in interstate com- 
merce.” The decision of the Supreme Court of the United States upon 
which greatest emphasis was placed was that in Jnternational Shoe Co, — 
v. Washington, 66 S. Ct. 154, (The Corporation Journal, January, 
1946, page 69 and February, 1946, page 83), where a foreign corpora- — 
tion, employing salesmen engaged i in interstate commerce, was 
subject to service of process in proceedings under a state ‘unemploy- _ 5: 
ment insurance law. This decision was regarded as settling “any £ 
doubt as to the validity of the tax in question under the due process — e 


i oe 
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” 


clause.” Noting that the California Supreme Court had previously 
held this company, by virtue of its California activities, to be present 
in the state and subject to the jurisdiction of its courts in West Pub- 
lishing Co. v. Superior Court, 20 Cal. 2d 720, 128 P. 2d 777, certiorari 
denied, 317 U. S. 700, (The Corporation Journal, December, 1942, 
page 277), the court concluded its opinion with the following quota- 
tion from the recent [nternational Shoe Co. case: “The activities which 
establish its ‘presence’ subject it alike to taxation by the state and to 
suit to recover the tax.” West Publishing Company v. McColgan,* 
California Supreme Court, February 27, 1946. John W. Preston of 
Los Angeles, attorney for appellant. Robert W. Kenny, Attorney 
General, John L. Nourse and James E. Sabine, Deputy Attys. General, 
attorneys for respondent. Commerce Clearing House Court Deci- 
sions Requisition No. 352948. (Jt is understood that an appeal to the 
Supreme Court of the United States is under consideration. ) 


* The full text of this opinion is printed'in The Corporation Tax Service, 
California, page 1610. 


Georgia. 


State Supreme Court upholds taxation, at local property tax rate, 
of accounts receivable arising out of shipments from Georgia 
warehouse to points within and without Georgia. The plaintiff Mich- 
igan corporation sought a declaratory judgment as to the propriety 
of the taxation of its accounts receivable by the defendant City of 
Atlanta and an injunction against defendant city assessors. Plaintiff 
maintained a warehouse stock in a storage warehouse in Atlanta, 
from which shipments were made by a stockkeeper in charge, upon 
instructions of the company’s Baltimore, Maryland, credit manager. 
The accounts arising out of such shipments were payable at Detroit, 
Michigan, in which state accounts receivable are taxed at 1/10 per cent. 
of their value. The company paid ad valorem taxes on the warehouse 
and on the tangible goods therein. Salesmen under the supervision 
of the Baltimore office, solicited orders and forwarded them to the 
nearest shipping points of the company, of which Atlanta was one. 
On the tax date in 1945, plaintiff owned accounts receivable on goods 
shipped from the Atlanta warehouse during the year 1944, in the 
sum of $77,968. Of this amount, $37,910. were for goods shipped to 
points other than in the State of Georgia, and $40,058. for goods 
shipped to points in the State. These accounts receivable were kept 
by the plaintiff at its general sales office in Detroit and were never 
seen by or in possession of the stockkeeper in charge of the Atlanta 
warehouse. In 1937 the Georgia legislature had classified most intan- 
gibles for state taxation at low rates when compared with the ad valorem 
property tax rates and had specified that accounts receivable were to 
continue “to be taxed as heretofore provided by law”. Plaintiff con- 
tended that these different taxes on different kinds of intangible 
property denied it due process of law and equal protection of the law 
in violation of the 14th amendment to the Federal Constitution and 
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that the tax constitued a burden on commerce among the states under ~~ 
the commerce clause. The Georgia Supreme Court ruled that the © 
accounts receivable had a tax situs in Atlanta and that the city had 

a right to assess them. Also, that the action of the General Assembly 
in leaving accounts receivable and other enumerated.kinds of prop- 


erty “to be taxed as heretofore” and placing separately enumerated ~ 
classifications of property within the more favorably rated sphere of 
the intangible tax act was not unreasonable or unconstitutional for 
any reasons urged by the plaintiff and that there would be no burden 
on interstate commerce for the accounts receivable to be taxed as 
proposed by the defendant. The court also concluded that “Wherea — 
non-resident corporation became the owner of accounts receivable 
arising out of business conducted in a municipality in this State, 
such credits had a tax situs in the municipality where such business 
was conducted, so that the enforcement of a tax upon the credits 
would not be contrary to the guaranty of the due process or equal 
protection of the law as expressed in the fourteenth amendment of ~ 
the constitution of the United States or paragraphs 2 and 3 of section 1, 
of article 1 of the constitution of Georgia, notwithstanding that the 
credit of the customers may have been passed upon, and the books 

of account kept by the corporation at a point without the State.” A 
judgment of the lower court dismissing the suit for want of a cause 

of action was affirmed. Parke, Davis and Company v. City of Atlanta 

et al.,* 36 S. E. 2d 773. Edgar Watkins, Jr., and Allan Watkins of 
Atlanta, for appellant. J. C. Savage, J. C. Murphy, J. M. B. Blood- 
worth, Hugh G. Head, Jr., and Ralph Williams of Atlanta, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Georgia, page 2293. 


Massachusetts. 


Foreign corporation, merely soliciting orders in state, filled after 
acceptance in another state, by shipment f.o.b. from a point outside 
the state, ruled engaged in interstate business and not subject to the 
excise tax. The question raised was whether appellant, a Pennsyl- 
vania corporation, was subject to the excise tax. It was engaged in 
the business of fabricating and distributing aluminum cooking uten- 
sils. Its factory and home office were located in Pennsylvania and 
the company had no manufacturing plants, warehouses or stores in 
Massachusetts. An office in the latter state was, used as a head- 
quarters for the district manager, salesmen and office force. The only 
property in Massachusetts owned by the appellant was the office 
furniture and equipment. All orders solicited from the Massachusetts 
office were sent directly to the home office in Pennsylvania, where 
they were either accepted or rejected. When accepted, the goods were 
shipped f.o.b. from point of shipment outside Massachusetts and 
invoiced from there. Advertising was handled from without the ~ 
state. No corporate books or records were kept in Massachusetts nor _ 


were there any meetings of stockholders held there. The Appellate & 
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Tax Board held that the appellant was engaged solely in interstate 
business in Massachusetts and was not subject to the excise tax and 
ordered taxes which had been assessed abated. The Aluminum Cook- 
ing Utensil Company v. Commissioner of Corporations and Taxation,* 
1945 A. T. B. Adv. Sh. 145. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Massachusetts, page 1642. 


Virginia. 

City ordinance licensing solicitors ruled invalid by United States 
Supreme Court as applied to person soliciting orders in interstate 
commerce. In Nippert v. City of Richmond, 33 S. E. 2d 206, (The 
Corporation Journal, December, 1945, page 55), the Virginia Supreme 
Court of Appeals upheld a City of Richmond ordinance imposing a 
license tax of $50, plus one-half of one per cent of the gross earnings, 
etc. for the preceding license year in excess of $1,000, upon persons, 
firms or corporations engaged in business in the city as solicitors, as 
applied to an individual who had solicited orders in Richmond for 
garments manufactured by a company in the District of Columbia, 
which subsequently shipped the garments through the mails to the 
purchaser. Upon appeal, the Supreme Court of the United States has 
reversed the Virginia court, regarding the tax as involving too many 
probabilities and actualities, “for exclusion of or discrimination 
against interstate commerce, in favor of local competing business, 
to be sustained in any application substantially similar to the present 
one.” The court refused to overrule the long line of so-called “drum- 
mer cases” in which taxes, sought to be applied to drummers engaged 
in interstate commerce, had not been sustained. In the course of its 
opinion, the court said: “As has been so often stated but neverthe- 
less seems to require constant repetition, not all burdens upon 
commerce, but only undue or discriminatory ones, are forbidden. 
For, though ‘interstate commerce must pay its way,’ a state consis- 
tently with the commerce clause cannot put a barrier around its 
borders to bar out trade from other states and thus bring to naught 
the great constitutional purpose of the fathers in giving to Congress the 
power “To regulate Commerce with foreign Nations, and among 
the several states .. .’ Nor may the prohibition be accomplished 
in the guise of taxation which produces the excluding or discrimina- 
tory effect.” Nippert v. City of Richmond,* Supreme Court of the 
United States, February 25, 1946. Commerce Clearing House Court 
Decisions Requisition No. 352655. 


_ *The full text of this opinion is printed in The Corporation Tax Service, 
Virginia, page 3831. 


Wisconsin. 


Income from securities owned by a foreign corporation ruled not 
to have a situs in Wisconsin for income tax purposes. In Briggs & 
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Stratton Corporation v. Wisconsin Department of Taxation, decided by ~ 
the Wisconsin Board of Tax Appeals, Sept. 23, 1943, (The Corpora- 
tion Journal, December, 1943, page 66), the Board ruled that income’ 
from securities owned by a foreign corporation taxpayer did not have ~~ 
a situs in Wisconsin for income tax purposes. This ruling was affirmed ~ 
by the Circuit Court of Dane County on July 18, 1945. Upon appeal ~~ 
to the Wisconsin Supreme Court, it was agreed by the parties that 7 
the question for decision was: “Is the income received by the taxpayer 
corporation from its intangibles, securities which were physically — 
located in Wisconsin all during the period involved, subject to tax- ~ 
ation in Wisconsin under the applicable statutes?” The taxpayer 
was a Delaware company, licensed to transact business in Wisconsin, 
where its only manufacturing plants were located, together with its 
principal offices. It was also licensed in Michigan, where there was 

a sales office in charge of a resident manager. The controversy was 
concerned with the point whether income from securities, which, by 
the provisions of Sec. 71.02(3)(c) expressly is nonapportionable 
income, was to be attributed to Wisconsin, where the corporation had 

its principal business or to the State of Delaware under the laws of 
which it was incorporated and where its statutory office was located. 
The State Supreme Court affirmed the judgments of the County Court 
and of the Board of Tax Appeals, indicating by its adherence to 

its ruling in 1935 in the case of Newport Co. v. Wisconsin Tax Commis- 
sion, 219 Wis. 293, 261 N. W. 884, that to assign the disputed income 

to Wisconsin would amount to an attempt to reach property of a 
foreign corporation which was beyond the taxing jurisdiction of the 
state. Briggs & Stratton Corp. v. Wisconsin Department of Taxation,* 

21 N. W. 2d 441. John E. Martin, Atty. Gen., and Harold H. Persons, 
Asst. Atty. Gen., for appellant. Olwell & Brady (Bernard V. Brady 
and James N. Johnson, of counsel), of Milwaukee, for respondent, 
Briggs & Stratton Corp. Commerce Clearing House Court Decisions 
Requisition No. 350451. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Wisconsin, page 1771-54. 
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Appealed to the Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


CALIForNIA. Docket No. 864. Richfield Oil Corporation v. State Board of 
Equalization, 163 P. 2d 1. (The Corporation Journal, February, 1946, page 88. 
Application of retail sales tax to sales of oil to foreign governments, delivered 
f. o. b. California port to buyer’s tanker. Appeal filed, February 18, 1946. 


INDIANA. Docket No. 4. Hewit v. Freeman, 51 N. E.2d6. (The Corporation 
Journal, November, 1944, page 233.) Indiana Gross Income Tax Act—application . 
to proceeds from sales of corporate stocks and bonds by resident owner to non- 
residents through brokers. Appeal filed, March 13, 1944. Jurisdiction noted, April 

, 1944. Argued. November 8, 1944. Restored to Docket and assigned for reargu- 
ment, June 18, 1945. On reargument, counsel requested to address themselves in 
their briefs and on oral argument to specified questions, October 8, 1945. 


New York. Docket Nos. 518-519. Carter & Weeks Stevedoring Co. v. McGold- 
rick et al.; John T. Clark & Son v. McGoldrick et al., 294 N. Y. 906, 908. (The 
Corporation Journal, December, 1945, page 52.) New York City business tax— 
spo icability to stevedoring activities within city limits. Petition for certiorari 


October 17, 1945. Certiorari granted, November 19, 1945. Argued, March 
1, 1946. 


PENNSYLVANIA, Docket No. 40. In re Defense Plant Corporation, (Defense 
Plant Corporation v. County of Beaver), 39 A. 2d 713. (The Corporation Journal 
May, 1945, page 353.) State taxation—machinery owned by government agency 
and attached to freehold—taxation as real property. Appeal filed, Fe 
1945. Probable jurisdiction noted, March 26, 1945. 


Utau. Docket Nos. 424-425. State Tax Commission et al. v. Kennecott Copper 
Corporation; State Tax Commission et al. v. Silver King Coalition Mines Company, 
150 F. 2d 905. (The Corporation Journal, December, 1945, page 54.) Utah Mining 
Occupation tax—jurisdiction of federal court over suit to recover state occu- 
pation tax paid under protest. Petition for certiorari filed, September 12, 1945. 
Certiorari granted, November 5, 1945. Argued, January 30 and 31, 1946. 


VircintA, Docket No. 72. Nippert v. City of Richmond, 33 S. E. 2d 206. 
(The Corporation Journal, December, 1945, page 55.) Municipal license tax 
on solicitors—constitutionality of Richmond ordinance as applied to agent for 
manufacturer doing interstate business. Appeal filed, May 14, 1945. Jurisdiction 
noted, June 11, 1945. Argued, November 8, 1945. Reversed and remanded, 
February 25, 1946. (See page 133.) 


Vircrnta. Docket No. 788. Adams et al. v. United States Distributing Cor- 
poration et al., 34 S. E. 2d 244. (The Corporation Journal, November, 1945, page 
26.) Redemption of preferred stock held by stockholders dissenting to merger, 
where cumulative dividends were unpaid—statutory remedy of appraisal. Peti- 
tion for writ of certiorari filed, January 29, 1946. Certiorari denied, March 11, 1946. 


* Data compiled from CCH U. S. Supreme Court Service 1945-1946. 


CO 





The Corporation Journal 


Regulations and Rulings 


A.asaMA—The State Department of Revenue has issued Regula- > 
tion No. 22 under which department stores may make written appli- 
cation to the Department for a permit to report, collect and remit sales © 
taxes due the state in connection with the operation of leased depart- ~ 
ments within their respective stores. In such application the operator ~ 
of the department store agrees that it will (a) keep or supervise the ~ 
keeping of sufficient records to show the amount of sales taxes due 
by every individual, firm, corporation, association or other business 
organization operating or occupying space within his department store; 
(b) duly and regularly supervise the collection of all sales taxes due 
the State of Alabama, (c) regularly report same to the State Depart- 
ment of Revenue and (d) regularly and duly remit all taxes due the 
State Department of Revenue by every operator, agency or unit of 
business conducted within such department store, subject to the 
allowed discount, all within the time and in the manner prescribed 
by applicable law. (Alabama CT, { 68-822.) 


Iowa—The State Tax Commission has recently revised the income 
tax regulations. (Iowa CT, ff 1501-1788.) 


Missouri—A foreign corporation newly organized in another state .~ 
to purchase, and which does purchase, the assets and property at a 
foreclosure sale of a former liquidated railroad must pay incorporation 
tax under Sec. 113, H. B. No. 64, Laws of 1943. The Secretary of State 
is not authorized to issue a certificate to such corporation to carry on 
a railroad business in this state until such tax is paid. (Attorney Gen- 
eral’s Opinion to the Secretary of State, Missouri CT, { .042.) 


The county court has no jurisdiction or authority to return to a 
merchant any portion of the taxes imposed upon such merchant under 
the provisions of Article 18, of Chapter 74, Laws 1939, regardless of 
whether or not such merchant continues in business throughout the 
calendar year for which such taxes were assessed and levied. (Attor- 
ney General’s Opinion, Missouri CT { 20-361.) 

TENNESSEE—The Tennessee franchise tax commences to accrue 
when the corporation begins business in the state and the state permits 
the exercise of the privilege until the next succeeding July 1, at which 
time the corporation is required to pay the tax for the actual period 
of its existence within the state prior to that date. If a corporation 
withdraws from the state, or surrenders its charter prior to July 1, it 
would be liable only for the franchise tax until the date of withdrawal 
or the date of the surrender of its charter. No payment upon the tax 
is required as a condition precedent to a corporation’s doing business 
in Tennessee. (Opinion of the Attorney General, Tennessee CT, 
§ 500.02.) The Attorney General has likewise ruled that the excise tax 
accrues with the beginning of business in the state and the state per- 
mits the exercise of the privilege until July 1, when the corporation is — 
required to pay the tax for the actual period of its existence in the state iz é 
prior to that date. (Tennessee CT, { 10-950.02.) 
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Some Important Matters for 
April and May 


This Calendar does not purport to be a complete calendar of all matters requiring 
attention by corporations in any given state. It is a condensed calendar of the more 
important requirements covered by the State Report and Tax Bulletins of The 
Corporation Trust Company. Attorneys interested in being furnished with timely 
and complete information regarding all state requirements in any one or more states, 
including information iy steno forms, practices and rulings, may obtain details 
from any office of The Corporation Trust Company or C T Corporation System. 


AtaBAMA—Annual Franchise Tax due April 1, but may be paid with- 
out penalty until April 30.—Domestic and Foreign Corporations. 
ArKAnsas—Income Tax Return and Payment due on or before May 15. 
—Domestic and Foreign Corporations. 
Returns of Information at the source due on or before 
May 15.—Domestic and Foreign Corporations. 
CaLIFORNIA—Quarterly Retail Sales Tax Return and Payment due on 
or before April 15.—Domestic and Foreign Corporations. 
CotoraDo—Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 
Annual License Tax due on or before May 1.—Domestic 
and Foreign Corporations. 
DetawarE—Annual Franchise Tax due after April 1 and before July 1. 
—Domestic Corporations. 
Returns of Information at the source due on or before 
April 30—Domestic and Foreign Corporations making certain 
payments of salaries, dividends, interest or other income to citi- 
zens or residents of Delaware during 1945. 
District of CoLumB1a—Income Tax Return due on or before April 15. 
—Domestic and Foreign Corporations. 

InDIANA—Quarterly Gross Income Tax Return and Payment due on 
or before April 30.—Domestic and Foreign Corporations. 
Iowa—Quarterly Retail Sales Tax Return and'Payment due on or 

before April 20.—Domestic and Foreign Corporations. 
Kansas—Income Tax Return due on or before April 15—Domestic and 
Foreign Corporations. 
Kentucky—Income Tax and Corporation License Tax Return due on 
or before April 15—Domestic and Foreign Corporations. 
Lovistana—Income Tax Return due on or before May 15.—Domestic 
and Foreign Corporations. 
MaryLanD—Annual Report (Personal Property Return) due on or 
before April 15.—Domestic Corporations. 
Franchise Tax Report and Franchise Tax due on or before 
April 15.—Domestic Corporations. 
Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 
Annual Report (Personal Property Return) and Filing Fee 
due on or before April 15.—Foreign Corporations. 
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MASSACHUSETTS—Excise Tax Return due on or before April 10.— 
Domestic and Foreign Corporations. 
Missourr—Income Tax due on or before June 1.—Domestic and Foreign © 
Corporations. : 
Montana—Annual Statement due within two months from April 1.— 7 
Foreign Corporations. % 
NEBRASKA—Statement to Tax Commissioner due on or before April 15, a 
—Foreign Corporations. 4 

New Jersey—Franchise Tax Report and Tax due on or before April ~ 
15.—Domestic and Foreign Corporations. . 

New Mexico—Income Tax Return due on or before April 15.—Domes- 
tic and Foreign Corporations. . 

Franchise Tax due on or before May 1.—Domestic and ~ 
Foreign Corporations. 

New York—Annual Franchise (Income) Tax Return (Form 3 CT— © 
Article 9A, Tax Law) and payment of one-half of tax due on or 
before May 15.—Domestic and Foreign Business Corporations, ~ 
Holding Companies and Investment Trusts. i 

Norta Daxota—Quarterly Retail Sales Tax Return and Payment due © 
on or before April 20.—Domestic and Foreign Corporations. 

Orecon—Excise (Income) Tax Return due on or before April 15.— 
Domestic and Foreign Corporations. 

PENNSYLVANIA—Income Tax Return due on or before April 15.— 
Domestic and Foreign Corporations. 

Ruope IsLtanD—Semi-Annual Report to Department of Labor due in 
April and October—Domestic and Foreign Corporations em- 
ploying five or more persons in Rhode Island. 

South Daxota—Annual Report due between May 1 and June 1— ~ 
Domestic Corporations. 

Quarterly Retail Sales Tax Return and Payment due on or ~ 
before April 15—Domestic and Foreign Corporations. 

Texas—Annual Franchise Tax due on or before May 1—Domestic and 
Foreign Corporations. 

Unitep States—Withholding at source due on or before April 30.— — 
Domestic and Foreign Corporations. 2 

Vircinta—Income Tax Return due on or before April 15.—Domestic ~ 
and Foreign Corporations. & 

Returns of Information at the source due on or before April 
15.—Domestic and Foreign Corporations. 
_ Income Tax due June 1—Domestic and Foreign Corpora- 
tions. 

West Vircin1a—Annual License Tax Report due in April—Foreign | 
Corporations. £ 

Quarterly Business and Occupation (Gross Sales) Tax Re- ~ 


turn and Payment due on or before April 30—Domestic and 


Foreign Corporations. 





The Corporation Trust Company’s 


Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes 
the following supplemental pamphlets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York 5, N. Y. 


When a Corporation Is P. W. O. L. A simple explanation of the 


reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 


title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent. 


Contracts You Can’t Enforce. Interesting case-histories which show 


advisability of contractor getting lawyer’s advice before undertaking 
construction work outside his home state, even for federal government, 


What Constitutes Doing Business. (Revised to October 1, 1943.) A 


181-page book containing brief digests of decisions selected from 
those in the various states as indicating what is construed in each state as 
“doing business.”’ 


After the Agent for Service Is Gone. What will happen then if suit is 


brought against the company? Some examples taken from actual 
court cases, with full texts of the final decisions. 


Delaware Corporations. Presents in convenient form a digest of the 


Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 
statutory requirements, procedure and costs of incorporation. 


Spot Stocks—and Interstate Commerce. Treats, in a general and 


informal way, of the relation between the carrying of goods in 
warehouses in outside states and the statutory obligations which that activity, 
in some states, places on the corporation owning the goods. 


We've Always Got Along This Way. A 24-page pamphlet of cases in 
various states in which corporation officials who had thought they 


were getting along very well with statutory representation by a business employe 
suddenly found themselves in trouble. 


Judgment by Default. Gives the gist of Rarden v. Baker and similar 
cases, showing how corporations qualified as foreign in any state 


and utilizing their business employes as statutory representatives are sometimes 
left defenseless in personal damage and other suits. 





120 BROADWAY, NEW YORK 5, N. Y. 


Poermastern—If undeliverable For Any Reason, notify 
sender, stating reason (and new address, if known, 
if addressee has moved) on postage for 
which is guaranteed. 


The Corporation Journal is published by The Corpora- 
tion Trust Company monthly, except in July, August, and 
September. Its purpose is to provide, in systematic and con- 
venient form, brief digests of significant current decisions of 
the courts, and the more important regulations, rulings or 
opinions of official bodies, which have a bearing on the or- 
ganization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid 
and without charge, to lawyers, accountants, corporation 
officials, and others interested in corporation matters, upon 
written request to any of the company’s offices. 


When it is desired to preserve The Journal in a. perma- 
nent file, a special and very convenient form of binder will 
be furnished at cost ($1.50). 
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